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Preliminary Statement 


Benny Ong, Wong Wah, Tom Hom, and Albert Young 
appeal from judgments of conviction entered on February 
11, 1976 in the United States District Court for th 
Southern District of New York after a nine-day trial 


before the Honorable Charles L. Brieant, Jr., 


ates District Jud and 


Indictment 74 Cr. 1127, filed November 27 1974, 
charged all defendants in Count One with conspiracy 
o bribe investigators of tF^ Immigration and Naturaliza- 
tion Service (INS in violation of Title 18, United 
States Code, Section : Additionally, defendants were 
charged with multi] ‘ounts of bribery of INS officials, 
in violation of Tit & United States Code, Section 
201!b! and 2. 


Trial began on November 17, 197: At the conclu- 
sion of the Government's case, Judge Brieant dismissed 
the conspiracy s i to Young. On November 28, 
1975, the jury found defendants iz, Wah and Hom 
guiltv on all counts of the indictment in which they were 
charged and defendant Young guilty on all substantive 
counts in which he was charged. 


On February 11, 1976. Judge Brieant sentenced de- 
fendant Ong to five years imprisonment on Count One, 
the conspiracy count, and eight years imprisonment on 
Counts Two through Sixty-one and Seventy-four through 
Seventy-eight, which sentences are to run concurrently. 
Wah was sentenced to concurrent terms of three and a 
half years imprisonment on Count One and on Counts 
Thirty-five through Sixty-three. Hom was sentenced to 
concurrent terms of three years imprisonment on Count 
One and on Counts Sixty-four through Seventy-eight. 
Young was sentenced to concurrent eighteen month terms 
of imprisonment on Counts Eighty through Ninety-nine 
and wes also fined $5000. 


All defendants are released on bail pending appeal. 


Statement of Facts 


The Government's Case 


A. Summory. 


The evidence established overwhelmingly that in 
October 1973, Benny Ong, the manager of a Chinatown 
gambling establishment, approached INS investigators and 
offered substantial money bribes in return for the in- 
vestigator's agreement to give Ong advance warning of 
INS raids to look for the presence of illegal aliens. The 
investigators, who immediately communicated the bribe 


offer to their superior and to tl “BI, were then out- 
fitted with recording devices as they began accepting 
pavoffs from Ong. 


At the time Ong made his first payoff to the in- 
vestigators, he introduced Wah, the manager of 
local gambling establishment, who also provided the 


vestigators with regular bribes in return for proteeti ) 


Thereafter, approximately one month after 
ceiving bribes from One and Wah, Albert Young 
another gambling house boss, approached the investiga- 
tors and told them that he tuo would pay bribes if his 
establishment could receive tne same protection that Ong's 
gambling house was receiving oung then began making 


regular payments to the investigators. 


In January 1974, the investigators were approached 
by still another gambling house manager, Hom. Hom, 
together with Ong, negotiated an agreement with the 
investigators whereby Hom would receive the same pro- 
tection against INS raids as Ong in return for pay- 
ments of the identical amount being made by Ong. 


During the course of the investigation, numerous 
meetings between the investigators and defendants took 
place during which money was passed. Ong paid bribes 
totalling 36500, Wah 36200, Young 35000, and Hom 
$3000. 


B. Benny Ong’s approach to the i-vestigators and 
the resulting negotiations. 


On October 14, 1973 investigators Lawrence Granelli 


and Henry Brattlic INS we.e confronted on Pell 


Street in lower Manhattan by defendant Ong who Was 


1 
lish-speaking ‘retary t the Hip Sing Asso- 


‘ | 
he Lng 


ciation, a Chin b lant ciation with a bratr 
in New York : 16 ell treet. Ong motioned the 
investigators to join 1 nversation then ensued 
in which Ong stated that he wanted t t up a meeting 
between local gambling house ses and INS officials 
to work out an arrangement for checking illegal aliens 
in the gambling house: Tr. 62.” The agents told 
Ong that they were not high-ranking officials and that 
thev would have to speak to their boss about it. (Tr. 
61-62). 


Granelli then returned to his office, and spoke with his 
supervisor Owen Lyon, who suggested that the agents 
continue their negotiations with Ong. Later that even- 
ing Granelli and Investigator James Kibble met with 
Ong at the corner of Mott and Bayard Streets. (Tr. 63). 
Ong stated that he was on his way to the New York 
gambling house at 65 Mott Street, where, he had heard, 
INS officials had just arrested some illegal aliens. (Tr. 
64). Ong told the investigators that he knew at least 
eight gambling house bosses who would be willing to 
pay $200 each per week in exchange for INS officers 


calling them in advance of visits to the gambling houses. 
(Tr. 64-65). The investigators replied that they would 
have to talk to their boss about the proposition, and Ong 


replied that he woull rather deal with the investigators 
themselves, since he didn't trust bosses. (Tr. 65). 


The investigators promptly reported this conversa- 
tion to Owen Lyon, their supervisor, and the matter was 
then referred to the Federal Bureau of Investigation. 
(Tr. 66). Special Agent Boyd Henry of the FBI was 
placed in charge of the investigation and supervised the 


* References to numbers preceded by "Tr." are to pages in 
the trial transcript; “GX" refers to Government exhibits; "DX" 
to defense exhibits; and Br. for defendants' briefs. 


activities of Investiga ;ranelli and Kibble. (Tr. 727- 
28). Approval was obtained from the Department of 
Justice for the use of recording equipment so that the 
investigators’ meetings with Ong and oth 

taped. T! 729-31). Agent Henry also arranged tor 
surveillance of certain meetings between the investiga- 
tors and defendants and to take possession of the money 


paid to the investigators. (Tr. 747; GX 54). 


On October 24, 1975, Granelli and Kibble once again 
encountered Ong. Ong approached the investigators, but 
Granelli told him he could not then talk, and Ong left. 
(Tr. 67). On Nevember 6, 1973, the investigators met 
Ong in front of 17 Dover Street, and shortly thereafter 
the investigators, with One, entered number 15 Pell 
Street and conversed in a meeting room. (Tr. 68-69 
Granelli told Ong that his boss was interested in the 
bribe offer, but that he wanted to know why there were 
only eight gambling houses interested in this arrange- 
ment. 


Later, that same evening, the investigators went to 
58 East Broadway and were admitted to the Tai Look 
basement gambling house by Wong Wah, the English- 
speaking secretary to the Tai Look Association. Wah 
permitted the investigators to search for illegal aliens 
and then told them that Ong had called him. ‘Tr. 711," 


Two days later, the investigators met Ong at 15 Pell 
Street. Ong told the investigators that he had spoken 
with the Mott Street gam ling house bosses and that they 
felt that $200 for each house per week was too much. 


but they were willing to pay $100 each. Ong said that 


*INS investigators must have permission to enter the 


premises of these associations unless armed with a search war- 
rant. (Tr. 133). 


his house and the Catheri N eet nd 58 East Broad- 
Way gambling houses would pas 8600 a week beginning 
on November 15th Tr. 72-73). During this conver- 
sation, the investigators expressed anger that Wah had 
mentioned to Investigat bble that Ong had called 


l da” 


him. Ong agreed that Wah had been foolish and said 
that he would straighten Wah out. (Tr. 74 


C. Ong's and Wong Wah's payoffs begin. 


On November 14 and 15. 1973 the investigators called 
Ong These conversations were recorde On the latter 


igators in Columbus 
. At about 2:00 P.M., Granelli 
and Kibble met Ong and Wah at the appointed place. 


the invest 


Duri: u th con rsat th: fol'owed, all of which 
were recorded, Granelli's hand and handed 
him S400 saving, “ for me al Wong | Wah for 


my place and his piace." iTr. 7 L; GX 3 


Six days later, on Novemlx 21, 1973, the investi- 
gators once aga! g, ' bi time alone. 
Ong handed Granelli . Hing him it was f° gam- 
bling houses. Ong advised the agents to ra‘? C. erine 
Street because the gambling vosses there nad not as yet 
turned over an! y and were reluctant to go along 
with the scheme. ' Tr. 90-92). 


One week later, t nvestig met with Ong and 
Wah nea; Columbt . At this meeting, which was 
surveilled by agents of Bl and recorded, Ong handed 
Granelli $4 apa ving it was for Ong and Wah. 


Ong then discu paying off jx | and mentioned that 


he knew Poli Is r Irphy a bought him 
"an airiine Cl o go on vacation. (Tr. 95-96; GXs 


1, 5). 


That same 
that INS wa 
6). Not surpri 
other inves Tul 
look for illegal aliens, there w 01 t be found. 
All was also i “d at Wah's tablishment, the Tai 
Look Associat 


On December 3, 1 
that the Catherine Street ga ing bosses were not pay- 
ing off. He singled ou » mention defendant Albert 
Young, a Catherine Street. boss, who he said had 
missed a $5000 payment to a police i * from 
Ist Division which Ong had e ually been forced to 
pay. (Tr. 101-06). 


Ong and Wah thereafter made $400 payments on 
both December 5 and 12. 1973 1 the latter date. Ong 
again inquired whether the Catherine Street houses had 
begun to pay, and the investigators informed him that 
they had not. iTr. 119-22; GXs 8, 9 


D. Albert Young's approach to the investigators. 


On the evening of December 12, 1973, Granelli and 
Kibble, looking for illegal aliens, passed in front of One 
Catherine Street, where Albert Young the English- 
speaking secretary of the Tsung Tsin Association mo- 
tioned to them. (Tr. 135). After a brief discussion, 
the investigators agreed to meet with Young the next 
day. (Tr. 137). 


On December 13, 1972, as scheduled, the investiga- 
tors met with Young. During that meeting, Young 
passed Investigator Kibble $200 under the table, stating 
"here, take two, this is two.” (Tr. 138). Young said 
that he waited the same arrangement as Ong and that 


nt wanted 


told Ong that 


and Wah then eni 
the amount of Yo 


Ong suggest 
payment 
$5000 payment 


Was not 


usiness, (GX 10 


with Ong and 
E 

Vesliga- 

aving and 

The investigators 


5200 a week. Ong 


eators to increase 


141-42). Finally, 
behind in his 
default on a 


GX 11). 


During t! ext four weeks Ong, Wah and Young 
continued to make their illegal weekly payments to the 


investigators. (Tr. 146-49, 152, 162-65; GXs 12-15 


E. Tom Hom, with Ong's assistance, agrees to 
bribe the investigators. 


On January 17. 1974, t] nvestigators spoke with 
Ong and told him that a man had come out of 61 Mott 


Street and had spoken with two other INS investiga*ors 


about straigntening out what was going on at Mott 
Street. The man offered to take the investigators down 
to see Ong correct matters and asked the agents, “how 
much can I give you: Tr. 167-68). Ong said he knew 
who the man was and agreed that the man had acted 
stupidly. Ong then said that he would speak to the man, 
and asked the investigators "what if he wants the same 
thing as me, what if he wants the same deal" The 
igat n would speak to their 
1658-69 


The thre 


bar. 
rived first, | 
in, sat down a 


came in and paid $200 


The defendant 


lar patterr aftei 
on Februar, 
wher 


week len 


business, and 
porarily after 


arrest 


late March 1974, Wah ai 


With 


by persons 


ing directly 


} 


Thereafter di 
who 


iring 
tendered the 
and Hom. ‘Tr. 
defendants as 


(GX 17-35, : 


"Y hen 


d that 


Fel 


new 


mak ng his 


there was a 
| 


a lot 
th y 


arrest some 


of illegal aliens 
of these aliens, but instead 


that 


d 


ruary 27, 1974 payment, 


East 


the 


mahjong parlor on 


Ong suggested to 


ł 


Iom 


to tne 


Ong 
Bi 


ame 


Wah 


men- 


adway 


investiga- 


o1 


k 


taking 


ARGUMENT 
POINT | 


The jury properly found a single conspiracy pur- 
suant to wholly correct instructions. 


ot conspiracy 
w was a men,ber of 
* 


other conspiracy. 


On March 6, 7 ng tol ie investigators chat several 
policemen had been arrested y in Brooklyn and that after 
they were arrested, they had admitted that ng had given them 
money Tr. 198 When asked by Granelli why Ong had taken 

t On aid, “I 


st look at T a i I can tell if they are 
straight or not." ; 2: 


O0 ! ! th Ong. Ong stated 
that he had been arrested by p from Nadjari's office. 
When Granelli said to Ong “ ı said vou take care of 
Headquarters," Ong replied, “ » but these are special, these 

Vi fi I N I sl 

* Prior to closing arguments, the trial court advised counsel 
that it would instruct the jury on the issue of multiple conspira- 
cies in accordance w ith the lang lage approved by this Court 
in United States V. Tramunti, 513 F.2d 1087 (2d Cir), cert. 
denied, 423 U.S. 832 (1975 Tr. 903 No counsel raised any 
objection to th t i e fr. 92 T! ourt then 

rrectis harged the n the nyuage quoted 1e text 


11 


The argument itterly f lous a! 


rz 
f 


rect rd below : 


as follows 


whether col e irther matte 
Ww hic! tf ba € nime! I l í a Wl! antis 
faction beyond re } lou n defend- 
al S to be CO? ( l ] s that a single 
"Nera conspirat e. 1 l charged in the 
int tme? eX Ise tne vord ingie over- 
all” in conti he concept of several, separate 
and Mdepende? I cle nvolving rious 


groups of conspirators. 


It is the Government's theory that Bennv Ong, 


Wong Wah and Tom Hom conspired together in 


a single cl me to bribe ne investigators of the 
Immigration and Naturalization Service. 

In determining whether there was a single 
overall conspiracy, you may consider what the 
evidence shows as to chanyes í f personnel nd 

hereinafter I he ‘ ! ke that pot f the 
court’s charge, raised by counsel for defendant Hem, was that 
the court had failed to instruct the jury that if they found the 
existence of two conspiracies, mere Kn wledge n the part of a 


defendant in one such conspiracy of the existence of the other 
did not constitute proof of the single overall conspiracy charged 
(Tr. 1175-1176 The court declined to amplif 1 


y or amen? wza 
it had said, correctly noting that the charge as given substan- 
d g 


tialiy complied with the then request (ibid 

Since defendants failed below to raise their current assign- 
ment of error, th ere pre led fron gor ew in th 
Court of that aspect of the charge. United States v. Ingenito, Dkt. 
No. 75-1312 (2d Cir. March 16, 1976), slip op. 2685, 2689-2690 


I*nite ate v. G ‘ 024 F.2 165, 173 (2d Cir. 1975 


all times the alleged 
purpose and th: 

: 

the conspiracy would 

heme even though in the 
m additional conspirators 


additional functions to 


What is tl ture 


foi vou to ermine 
idence. And when I 
i should add the 
o assure you that 
is not to suggest 

on your part. 


i Ong, Wong Wah 
and Tom Hom contend that the Government has 
failed to prove the existence of the sin. le con- 

at best, the evidence 
wo separate and inde- 
iracies involving two persons in each 
conspiracy. 


d independent con- 
jf the single overall con- 
indictment. Thus, if vou 
the evidence in this case 


ired with defendant B and 


. Tramunt 
v. Bynum, 
and remani 

but it Was 
approved forn 
stein, Dkt. No 
6631, 6662 & n.12 
of the above q 


thor oughly ! 


to warrant 

Jury, the claim 1 equally. Trivolou 

indicates that | was Introduce 

nelli and Kibble by Ong and that 

in Hom s presence that Hor M. 

of the payoff arrangeme 

Thereafter on five occasions | and Ong 


' t 


ine investigators: to make othe payments 


other occasions Ong, Wah and Hom appeared separately 


Oo: 


On at least one of 


, 
one 


POINT Il 


Dismissal of the conspiracy count as to Alber! 
Young did not require severance of the remaining 
substantive charges against him. 


maining nts in which he was named. 
Howeve Judge rieant's decision to submit the sub- 
stantive charg against Young to the jury was en- 


tirely proper: Since th indictment properly joined 


Young and his ci fendant Fed. R. Crim. P. 8(b 
| counts must stand un- 


reiudiced him or was 

"TT te! States. 

es V. Schaffer, 

lU nitee. States. 

nited States V. 

Cir. 1968), cert. de- 

States, 394 U.S. 1003 

States v. Brandom, 131 F.2d 1391. 1396- 
denied th nom. Gilboy V. 
S. 1022 11971! See also United 

States vV. Miley, 513 F.2d 1191, 1209-1210 (2d Cir.!, 


cert, denied, 423 U.S. 842 1975 


j 


charge against 
it was alleged 


lncient proot 
i 


15 


would be forthcoming at trial.” United States v. Aiken 
373 F.2d 294, 299 (2d Cir. 1967 The trial court 
fouud, however, "that the government joined these de- 
fendants and resisted the motions for severance in per- 
fect good faith"; and that it "had reasonable grounds 
to believe hat it could prove Mr. Young's participation 
in the conspiracy." (Sentencing minutes of Jan. 13, 1976, 
p. 16). Given the evidence linking Young with his co- 
defendants in the bribery scheme, that finding was plainly 
correct, and in no event “clearly erroneous". 

The record is clear that during the initial meetings 
with INS agents Granelli and Kibble during which the 
bribery scheme was discussed, Ong specifically stated 
that he was speaking on behalf of his own gamb! 
house at 9 Pell Street, the defendant Wah's house at 
East Broadway and the defendant Young's house at 1 
Catherine Street, and would pay the agents $6609 per 
week :$200 each: for the three houses. Thereafter, on 
November 15, 19%.’, the defendants Ong and Wah began 


making $200 weekly payments to Granelli and Kibble 
t 


and further indicated that while Albert Young’s Cather- 
ine Street club still wanted to join in the bribery scheme, 
Young did not want to deal with the agents through Ong. 
In this and a subsequent conversation, Ung advised the 
agents te speak directiy with Young, and that ‘f neces- 
sary he (Ong! would effect an introduction between 
Young and the agents. In a December 3, 1973 taped 
conversation, Ong indicated that Wah and Young were 
partners in the Catherine Street gambling house, and 
that since they ‘Wah and Young: did not get along 
well, Wah had asked Ong to talk to Young about join- 
ing the bribery plan. Ong said he was not inclined to 
help Young because Young had previous;y been delin- 
quent in repaving him 35,000 that Ong had advanced 
on Young's behalf to pay off the police. Shortly there- 
after, on December 12, 1973, defendant Young himself 
approached the investigators and asked to be cut in on 


he bribery scheme. 
because INS continued 
club. Young then 
votf 


wanted 


of his pa agmreemen 
the 


and 


Young! 
would pay 
received from Ong although 
know about it' in 
club for illegal 
13. 1973, Young again m 
made the first of many 
payments he 


Same 


Granelli 


urn 
On the 


jo) 
del, 


would make over 


Immediately thereaft 


Wah advised Granelli and Kibt 


Wah! 


ness" 


were aware that 


with the agents and 


over-charging the gambling 
In the ensuing months, 
as the defendant Hom, 
in the ver" same 


often on th 


payments 
agents, ver) 
the same purpose. ater 
the agents when 
they would know 


from Young. 


on, 
Young's 


whether or 


Even assuming th 
dismissal 01 
in itself esi 
* In. dismissi! the nspira 
District Court found that there 


aid 
«iti 


1 " 
he agents 


Kibble 


witn 


$200 weekly 


Young 
even 
house 


amounts, 
same day, 
Ong 
house 


not to 


correctness of the Dist 


joinder. 


charge 


was 


was “losing face” 
aliens in his gambling 
had learned from Ong 
and that he 
said that he 
amount they 
want Ong to 
searching his 


Young 
same 
not 
not 


the 
did 


their 


following day, December 


the investigators and 
‘or $400 biweekly) 


the next eight months. 


on December 19, 1973, Ong and 
le that they 


(Ong and 
“doing busi- 
that Young was 
the transaction. 


Was now 


knew 
on 


Ong. Wah and Young, as well 
continued 


to make regular bribe 
to the very same 
and for precisely 
would 


Open or 


even advise 


Was closed so 


expect a payment 


vict Court's 


he conspiracy charge in the face of the 
foregoing evidence, a failure of 


proof at trial does 


not 
Indeed, this Court 
against Young, the 


insufficient non-hearsay 


evidence of Young’s membership in the conspiracy to permit the 


use 
Young’ 
Geaney, 


117 F.2d 1116 


allow the charge to go to the jury 


against Young of Ong’s hearsay 


1969 
Lynch v. United States, 387 U.S. 1028 (1970 
re n mum e 


(Tr. 874-8 16). 


statements evidencing 


Unit State V 


cec HI (0 
enied suh 


and that in 


cert nom. 
the 


nt proof to 


)7 


refused to find bad faith in Schaffcr, supra, although 
there was "nothing in the record to indicate that any 
defendant| knew of Stracuzza’s dealings with the 
others." 266 F.2d at 441. (Stracuzza in Schaffer was 
the hub of what the Government contended to have been 
a "spcke" conspiracy. | 


Furthermore, the record contains little or no support 
for Young's claims of serious prejudice to him by virtue 
of the joinder. The trial was relatively short and the 
issues for the jury were relatively simple. The summa- 
tion of Young's counsel clearly focused the jury's atten- 
tion on the distinet factual issue with respect to Young. 
As Judge Brieant correctly observed after dismissing 
the conspiracy charge against Young, the sole issue for 
the jury to determine was "whether on those dates and 


times |charged, Young] knowingly and wilfully gave 


these public officials money in the amounts stated for 
the purposes of influencing their official acts. That's all. 
That is very simple." ‘Tr. 880), 


Moreover, Judge Brieant's charge, to which no error 
is assigned by Young, carefully enjoined the jury that 
in determining the guilt or innocence of Young it could 
not consider "any evidence, any conversations or activi- 
ties which did not take place in Young's presence ot: 
to which he was not a party." iTr. 1119, 1127). Young 
asseris that notwithstanding these concededly correct in- 
structions the pervasive evidence of Ong's corruption 
nust necessarily have “spilled over” and prejudiced the 
jury's deliberation of his guilt or innocence. The claim 
is nothing more than rank speculation which ignores the 
powerful and unanswered case against Young amassed 
by the prosecution—includi ,; tape recordings of six of 
the payoffs of which Young was convicted. 


Finally, any claim by Young of impermissible preju- 
dice to him by virtue of the joinder is rendered baseless 


IN 

l t finding that even 
Young the Government could 

properly prove the existence and specific nature of the 

conspiracy bet we One and the other co-defendants. 


That is so, the District Court correctly reasoned, beceuse 


the evidence established that Young had full knowledge 
of all the means and vui cs o” the charged conspiracy 


nd intended to, and indeed did, secure for his gambling 


house, by specific reference to Ong's scheme, an identi- 


eal arrangement with INS agents Granelli and Kibble. 
(Tr. 879). 


In these circumstances, . Brieant’s refusal to 


sever cannot accurately be said to be an abt of dis- 
cretion. 


POINT Ill 


The District Court properly permitted the Govern- 
ment to adduce evidence of Ong's other corrupt 
acts of ! ibery and of his arrest by agents of Special 
Prosecurcr Nadjari. The bulk of the evidence re- 
garding narcotics was redacted and never received 
by the jury and the limited references which sur- 
vived incriminated neither Ong nor any of the other 
defendants. 


Ong, Wah and Young contend that reversal is re- 
quired becaus the prosecution deliberately introduced 
irrelevant and highly inflammatory evidence of uncharged 
criminal conduct on the part of Ong-—involving other acts 
of bribery, narcotics and guns—-solely to prejudice the 
jury against Ong and, by “spillover,” his co-defendants. 
The contentions are devoid of merit. Ong's statements to 
the INS investigators of his corrupt bribery practices in 
behalf of ore or ‘e Chinatown gambling houses were in 
furtherance of the conspiracy charged, and tended to 


negate the defense of coer raised by all defendants 
The evidence of the Nadjari arests was similariy adn 's- 
sible to explain how, thereafter, the alleged conspiracy 
operated; and the incidental evidence of references by 
Ong to narcotics and gui activities on the part of indi- 
viduals other than the defendants herein incriminated 
neither Ong nor any other defendant. 


It is settled that evidence of other crimes is admissible 
if introduced for any purpose other than to show the de- 
fendant has a bad character or is a bad person. E.g.. 
United States V. Santiaqo, 529 F.2d 1136. 1134-1135 9d 
Cir. 1976); United States v. Leonard, 524 F.2d 1076 (2d 
Cir. 1975!, cert. denied, ES S M UR? W. 3624 
(May 3 1976); United States v. Gerry, 515 F.2d 130 | 2d 
Cir.). cert. denied, 423 U.S. 832 (1975); United States v. 
Eliano, 522 F.2d 201 (2d Cir. 1975); United States V. 
Papadakis, 510 F.2d 287 (2d Cir.!, cert. denied, 421 U.S. 
950 (1975): United States V. McCarthy. 473 F.2d 
300 (2d Cir. 1972): United States v. Frie? <64 F.2d 
983 (2d Cir.:, cert. denied, 407 U.S. 911 ('*^ 75: ; United 
States v. Deaton, 381 F.2d 114 (2d Cir. 1940); Rule 404 
ib). Federal Rules of Evideice. In ruling on the ad- 
missibility of this evidence, te District Court must weigh 
the probative value of the evidence against its potentially 
prejudicial effect. This question is addressed to the sound 
discretion of the trial court, whose determination is 
entitled to great weight. United States v. Leonard, supra, 
594 F.2d at 1080; Untied States v. Brettholz, 485 F.2d 
, 487-488 2d Cir. 1373), cert. denied, 415 U.S. 976 


(1974). 
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In the instant case, the Government did not seek to 
adduce in an otherwise weak and insufficient case extrin- 
sie evidence of other misconduct. Rather defendants’ 
guilt here ean fairly be said to have been established by 
overwhelming proof, and the evidence of Ong's uncharged 
misconduct came, almost exclusively and usually unsoli- 
citedly, out of his own mouth during many ol the very 


conversziions in which he paid on behalf of himself, and 
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sometimes other of the defendants, the very bribes charged 
in this case. 


A. Other bribes 


1 


During his relationship with INS investigators Gran- 
elli and Kibble, Ong soniet ; recited instances from nis 
long and successful experience in bribing cther police 
authorities to permit Chinatown gambling houses to op- 
erate without interference from those authorities. The 
evidence of those other bribes adduced through Granelli's 
testimony and the pertinent tapes and transcripts, estab- 
lished that Ong had made payoffs to members of the Fifth 
Precinct, which covers Chinatown (Tr. 229), io other 
po. ze officers generally ‘Tr. 209-210), to police officers 
who were later arrested in Brooklyn : Tr. 198-199), and 
to a police inspector on behalf of Young and himself iTr. 
105-106). Additionally, there was evidence that Ong had 
said that in an effort to secure greater protection for his 


Chinatown gambling activities he had given gratuities of 


one sort or another to former Police Commissic^^r Mur 


phy and to former Chief of Detective. seidman | Tr. ?5- 
96, 209-210). 


Contrary to appellants’ current cor entions that the 
foregoing evidence was irrelevant and impermissibly prej- 
udicial, Ong's statements of other 'ong-running and suc- 
cessful bribery activities involving high-placed police offi- 
cials were in furtherance of the conspiracy charged. The 
statements were, in large measure, designed to assure 
Granelli and Kibble that the latter could undertake and 
continue to accept bribes from Ong and other similarly 
situated operators of Chinatown gambling houses without 
fear of detection and arrest ‘see, e.g. Tr. 201-210). 
Furthermore, Ong's statements ef past and contempor 
aneous bribery schemes to protect the Manhatizn gam- 
hling houses, some of which were made in Wah's pres- 
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ence, served to undermine the defense of economic 
coercion adopted by the defendants from the outset. Thi 
evidence made clear that at least so far as Ong, the 
prineipal conspirator, was concerned, the instant conspi 
racy was simply a part of a mu.à broader pattern of 
corrupt bribery practices aimed at protecting the Man- 
hattan gambling houses against enforcement of the laws 
which would interdict their activities. 


The foregoing facts may serve to explain why, with 


one principal exception, the bulk of ihe proof of other 
bribery miseonduct referred to above was received below 
without objection !e.g., Tr. 95-96, 198-199, 209-210). For 
this latter reason alone, and apart from their lack of 
merit, this Court may properly decline to entertain appel- 
lants’ current assignments of error. United States V. 
Indiviglio, 352 F.2d 276 (2d Cir. 1965 en bane), cert. 
denied, 383 U.S. 907 (1966). Indc« 7, far from protesting 
the admissibility of the now challenged evidence, counsel 
for Ong in his opening to the jury previewed much of 
the same—apparently assuming it was admissible—and 
argued that while Ong had made the challenged state- 
ments, they constituted merr,; “puffing” (Tr. 43-44). 


Young, however, did object to and now complains about 
the evidence that on December 3, 1973 Ong said that 
Young had once owed him $5,000, and that the debt re- 
sulted from the fact that some time earlier Young had 
failed to make a required $5,000 bribe payment to a 
police inspector and, that at Young’s request, Ong had 
made the payment instead.* Ong said Young later paid 


* Not surprisingly, only Young presses this claim on appeal 
The admissibility of the statements as to Ong, who uttered them 
is unchallenged; and the trial court specifically instructed the 
jurv that they could not consider the evidence in question against 
Wah and Hom Tr 105 


him back (Tr. 106). This evidence, however, even stand- 
ing alone, was properly admissible to explain the degree 
of animus between Ong and Young and to explain why 
Young always made his bribe payments directly to 
Granelli and Kibble and why, in contrast to the other 
co-defendants, Ong never served as a conduit for any 
of Young's payments.* 


More importantly, perhaps, is the fact that in their 
tape recorded December 27, 1973 conversation with him, 
INS investigators Granell and Kibble confronted Young 
with Ong statements regarding this prior bribery incident 
and asked if they were true (Tr. 149; GX 14). Young's 
response was to say, in substance, that, "I don't like 
Benny talking about something like that." (Tr. 149 
Later in the same conversation ne said regarding the same 
subject “I don't like people who talk with big mouth like 
that." (Tr. 149-150. The jury could permissibly have 
inferred from the foregoing a tacit admission on Young's 
part that what Ong had said regarding the $5,000 bribe 
payment was true. Accordingly, all of the evidence of 
that incident was admissible to rebut Young's defense 
of coercion and lack of criminal intent with respect to 
the instant charges." * 


* Of course, prior to the dismissal of the conspiracy count 
to Young, the evidence of the prior concerted conduct of Young 
and Ong was probative of Young's intent to conspire with Ong 
and the others as charged in Count One 
** Young claims (Brief at 31) that in summation the pros- 
ecutor violated the court's limiting instruction that the testimony) 
of Ong's statements regarding the $5,000 bribe payment had not 
been admitted as to Young for the truth of the matter stated 
The contention is in error. The evidence was admissible against 
Ong and the prosecutor's remarks in large measure simply re 
flected that earlier ruling (Tr. 955-956 Moreover, at the time 
of the challenged argument the court gave a further limiting 
struction, which in pertinent part provided: 


continued on following page 
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Appellants’ other claims of error in this area may 
be disposed of summarily. No conceivable prejudice ac- 


erued Ong, much less any other defendant, by reason 
of the rial court's momentary and unexplained refer- 


ence to transactions or conversations “between Ong and 
Mackell.” Rather than a “gratuitous reference", as Ong 
now claims ‘Ong Brief at 25 n.', the court's remarks were 
made in clarifying its side bar ruling to exclude proof 
that Ong had bribed members of the Queens District 
Attorney's Office to fix narcotics cases (Tr. 186-190). 
The absence of any conceivable prejudice is evidenced by 
the lack of any objection below to the court's remark. 


Finally, the evidence that Ong encouraged Granelli 
and Kibble to raid one of the gambling houses not making 
payoffs, arrest the illegal aliens who patronized the same 
and then accept bribes from the latter, was probative of 
Ong's knowledge and intent to commit the crimes charged 
and served to rebut his defense of coercion. Moreover, the 
District Court properly instructed the jury without ob- 
jection that such evidence could be considered by them 
only as it bore `n the pertinent defendant's motive or 
intent (Tr. 1745). 


B. Nai-otics 


Ong, Wah and Young contend that the trial court 
committed reversible error in admitting into evidence 


The jury may not consider whether or not any money 
was laid out for Albert Young in determining the case 
concerning Mr. Ong or Mr. Young. They may, however 
nsider with respect to M: Ong the fact of his having 
made the statement if the jury finds that he in fact did 
make the staternent jut as to Mr. Young, the statement 
is hearsay (Tr. 955) 
That instruction, we respectfully submit, not oniy cured any 
conceivable error but, in light of Young's own tacit admissions 
regarding the earlier bribe, gave to Young more than he was 
entitled. 
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directed the prosecution to redact those specific passages 
of the tapes and transcripts, including those referring to 
drugs, to which defense counsel had objected (Tr. 156- 
161). 


Subsequently, when the court and counsel undertook 
specifically to redact the ari passages earlier ob- 
jected to, defense counsel fur op moved to exclude the 
portions of the January 23 and February 6 conversa- 
tions in issue here 'Tr. 257-27! The court declined to 
do so, finding that the c} nged remarks did not in- 
criminate Ong or any other defendant and that, at most, 
they evidenced only Ong's awareness of certain “local 
news" | Tr. 264). 


Accordingly, the court submitted both conversations 
in full to the jury, but admonished them repeatedly that 
evidence of "dealiny in narcotics by persons other than 
these defendants" was to be disregarded (Tr. 202-203, 
262, 270, 1017-1018, 1165). Ong thus received perhaps 
a more favorable instruction on that subject than that 
to which he was entitled si’ as the trial court correctly 
noted ‘Tr. 264-266), the © .dence of his willingness to 
discuss the subject of drugs with the investigators was 
certainly probative of the character of his relationship 
with them and tended to negate his defense at trial that 


the investigators had coerced him into making pavoffs. 


Ong's assertion (Ong Brief at 17-18) that in admitting 
the challenged remarks the trial court misapplied the doc- 
trine of "completeness" is simply in error. “To [have] 
exclude|d| those statements !concerning drugs] which 
were not considered to be in furtherance of the conspiracy 
would have resulted in a disjointed conversation which 
might have confused the jury." United States V. Grant 


462 F.2d 28, 33-34 :2d Cir. 19 


21. Accordingly. since 


7 ) 
Ong's conversations of January 23 and February 6 were 
themselves in furtherance of the conspiracy, the entire 
conversation was admissible under the doctrine of com- 
pleteness. /d. at 34. 
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Ong, Wah and Young contend that the trial court 
committed rev rror in admitting irrelevant 
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distrustful 


the Chinatown gambling house 


the jury why, for a while, 


houses associated with the de- 
ceased making payments to 

iy after March 29, 1974 
the defendants, Wah and 


investigators (Tr. 217) 


and began making their payoffs to them through Ong, 
rather than on a face-to-face basis as previously.* 


Finally, the fact of the Nadjari arrests and the result- 
ing concern generated in federal authorities that the pub- 
lieity given to undercover corruption efforts focused on 
the Chinatown gambling corimunity might make defend- 
ants herein more suspicious of Granelli and Kibble and 
make the latter's wearing of body recorders more danger- 
ous, served to explain to the jury why after March 2939, 
1974 the investigators ceased wearing recording equip- 
ment and why, as a consequence, the conversations during 
that period were in fact not recorded (Tr? 433). 


D. The "gun problem” 


Ong asserts that reversal is required because investi- 
gator Granelli twice said in passing during his testimony 
that during the course of his December 3, 1973 meeting 
with Ong, the latter had said "that he | Ong] had straight- 
ened out the gun problem" ‘Tr. 101; 440-441). The asser- 
tion is utterly frivolous and constitutes a grossly mislead- 
inj; Characterization of the import of the evidence in 
question. 


While Ong quotes liberally from the trial testimony 
of Granelli to make his purported point ‘Ong Brief at 
23-24, he utterly and conveniently ignores the best evi- 
dence of the December 3, 1973 conversation between Ong 
and Granelli—the tape recording and related transcript 


ied, following the Nadjari arrests, neither Hom nor 
Wah made any direct payments to Granel!i and Kibble, choosing 
instead to deal from a distance through Ong Thus, although 
the District Court struck Granelli’s testimony of Ong's statement 
relating to Wah's flight, it would have been perfectly proper, wi 
respectfully submit, to admit that evidence of Ong’s statement 


as a declaration in furtherance of the charged conspiracy, seri 


to explain why Wah's payments thereafter were tendered by Ong 
and not Wah. 
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transcript made erystal clear 

) yu pr blem referred to on December 

by Ong and the investigators consisted of unidentified 
individuals other than Ong roaming the streets of China- 
town armed with guns \pparently Ong straightened out 
the gun problem by using hi. influence to secure police 


patrols of those ree | y 6, pp. 4- )!. 


Never once di Ong intima e, much less state, that 
he himself ever used « rried a gun. The evidence of 
the December 3 dis ission of the gun problem, most of 
which Ong chooses to ignore, not only does not incrim- 
inate Ong but serves, instead, to cast him in a favorable 
light as an elderly and concerned inhabitant of the China- 
town community who w himself once threatened with 
a gun (GX 7, p. 4). 


The utter frivolousness of On g s current claim of error 
is reflected in the fact that at trial he never once sought 
to have the court redact or exclude any portion of the 
recording 0} ranscript of the December 3, 1973 con- 
versation and the now challenged references to the gun 
problem in Chinatown. Given the foregoing facts 
Ong's current claim that Granelli's two passing testi- 
monial references to Ong’s December 3 mention of the 
"gun problem” .constitut part of the apparent effort 
by the Government to suggest that |í ig’s| entire career 
has been reprehensible" (Ong Brief at 21-25 footnote 
omitted jis a thoroughly false accusation unsupported by 
a scintilla of Mese 


Finally, in any event, the District Court clearly en- 


joined the jury from giving any consideration whatso- 
he incidental evidence relating to the problem 
of guns (Tr. 102). 


ever to 


iggestion in Ong's Brief, page 23 n, that 

December 3 conversation was irrelevant is 
ikewise frivolous, as an examination of the pertinent transcript 
makes clear (GX 7 Moreover, Ong never objected to the rele- 
vance of that evidence below 


31 
POINT IV 


There was no improper curtailment of Wah's 
cross-examination of Investigator Granelli, nor was 
Wah deprived of his right to confront the witness. 


Wah argues that the trial judge improperly deprived 
him of the right to cr ss-examine Investigator Granelli 


when, during defense counsel's questioning of Granelli 
he Court ordered counsel to be seated. This claim lacks 
merit. Under the circumstances, Judge Brieant—con- 
fronted with blatant disregard of his evidentiary rulings 
—acted well within his discretion in ordering counsel 
to be seated, and counsel's failure to question Investigator 
Granelli when given an opportunity to do so on re-cross 
examination plainly demonstrated t Wah suffered no 
prejudice. 


Early on in the trial the Court r that many of 
Ong’s conversations concerning other brushes with the 
law and narcotics transactions, in particular, were to be 
excluded. As a result, the Government's tapes and tran- 
scripts were redacted and. but for two minor references 
to narcotics ‘neither of which directly implicated the de- 
fendants in any unlawful activity), all references to 
narcoties were kept from the jury. 


During Wah's counsel's cross-examination of Investi- 
gator Granelli, the Court's prior ruling with respect to 
the introduction of narcoties-related discussions were 
blatantly disregarded. Mr. Herman first asked, "You 
sought in one of these conversations, at the very least to 
suck Johhny Wong into a narcotics deal, didn't vou?" 
(Tr. 542).* The Court sustained the Government's ob- 


* Wah's brief which purports to quote directly and completely 
from the record omits en.irely this question and the response 


Footnote continued on foliowin age | 
E g 
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ection this question, Undaunted, the next question 
propounded bv Mr. Herman was, "Didn't vou in one of 
these conversations ask Mr. Ong, in the absence of Mr. 
Wong, whether Mr. Wong could not ey in narcoties for 
you?" (Tr. 5421. The witness stated, “Your Honor, I have 
been told I cannot refer..." at which point the witness was 
interrupted by ‘udge Brieant who sustained an objection 
and ordered that Mr. Herman not ask any more questions 


along that line. The Court, concerned about the prej- 


rman was generating, cautioned the jury 
to put the questions out of their minds completely. The 
Court then directed Mr. Herman, who requested a side 
bar conference, to “either put another question and finish 
your cross-eXamination or you will sit down." (Tr. 543). 
Mr. Herman then immediately asked, “Did you tell Mr. 
Ong that you had people who are eager to get narcotics 
from Johnny Wong?” The Court promptly directed Mr. 
Herman to take his seat. (Tr. 543). 


a post-trial hearing, defense counsel moved for a 
new trial on the ground that his cross-examination of 
Investigator Granelli had been improperly limited. He 
argued that, in questioning Granelli about the narcotics 
conversations, he had been attempting to show first tha 
Investigator Granelli was acting coercively and second 
that Wah had nothing to do with narcotics. Counsel fur- 
ther contended that, if he had been permitted to continue, 
he would have inquired, for example, about a conversa- 
tion which Granelli had testified he overheard between 
Investigator Kibble and Wah, which Investigator Kibble 
did not later testify to on direct examination. (App. 
M 5-7 


it engendered. This omission makes it appear that Judge Brieant 
had made his ruling clear to counsel only once before ordering 
him to be seated, when in fact counsel's misconduct was far 
more serious, (Br. at 9) 
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In denying this motion, Judge Brieant noted first that 
he had made an effort at trial to redaet all incriminatory 
material about narcotics. He noted that the references to 
narcotics which remained were either not deleted because 
counsel thought them exculpatory or because of neglect. 
The Court then went on to recite the improprieties in 
counsel's eross-examination : 


‘... I think there are some basic rules in the 
trial of any case, in any Court that I know of, 
that the Court cannot permit its rulings on ob- 


jections to be flouted mebody asks a ques- 


tion and the Court makes a ruling, the record is 


then clear, if an objection to that question has 
been sustained, the attorney has done all that he 
needs to do and here, in this situation. the record 
clearly shows that attorney Herman asked a ques- 
tion about narcotics, about an effort on the part 
of the witness to involve a person in a narcotics 
deal, an objection was sustained. He came back 
immediately and reframed the identical question. 

‘Didn’t you in one of those conversations ask 
Mr. Ong, in the absence of Mr. Wong Wah, whether 
Mr. Wong Wah couldn't deal in narcoties for 
you?’ 

The witness had been admonished previously 
that he couldn’t talk about narcotics, so he tried 
to assist the Court by saying that he had been told 
that he couldn't refer——and he was cut off before 
he mentioned the word ‘narcotics.’ ‘Your Honor, 
I have been told that I can't refer—’ 

The Court instructed the witness not to volun- 
teer information and again sustained the objection 
and specifiez!iy instructed Mr. Herman, ‘no more 
questions along this line, this line being discus 
sions about narcoties. 

The jury was then told to disregard the testi- 
mony and not to assume the question would call 
for any affirmative answer, and ət that >œ int | 
said to Mr. Her an, 'No more o? 3.” 


And then Mr. Herman attempted to argue that 


nt in front of the jury. There was no purpose 


a side bar conference ; that time because it 1s 
clear, I think to almost anybody in the practice of 
} that wł 7 p TETTE he hoon 1; Has «] t 
law, that whel ! D. ion has been sustained to 

question there is absolutely no license to come in 

question reframed, 


ime and apparently 


not to make peech in front of the jury and put 
another question and finish the cross-examination 
or sit down. 
What did ? He came back immediately 
same question. I think this would 
he a thir fourth time. 
‘Did vou tell Mr. Ong that you had people who 
were eager to get narcotics from Johnny Wong?’ 
Now, that is the very same identical question 
which had been asked two times before and as to 
which an objection had been sustained twice. There 
was nothing disrespectful about Mr. Herman's 
manner in doing so. Had there been, the Court 
would have found it a proper situation for disci- 
| action. There was no point in having a 
side bar conference because had I conducted a side 
ir conference I would have been compel to tell 
Herman, in effect, ‘You better, and I 


pot come down here to 


of the 
one thing 
been sus- 
to come 
back and ask that * 'V Sal | | | the third 
time around won't tolerate it. I have a right 
to maintain the effectiveness of my evidentiary 
rulings before the jury and not get into a situa- 
tion before the jury where my rulings are being 


35 


flouted by an attorney or where it appears to the 
uv that thoro { set} f i j ha 
Jury that there is a question of who is in charge 
here." (App. M. 11-14). 


Additionally, the Court addressed counsel's rather belated 

claim of prejudice: 
"Mr. Herman had an opportunity for re-cross ex- 
amination of the next witness, At no time dur- 
ing the trial did Mr. Herman ever, including every 
side bar conference, discussions that we had in the 
absence of the jury, ever until today state tha 
there was some particular area that hadn't been 
covered by the grinding cross-examination of the 
other attorneys, which was extremely thorougl 
that had been missed by them, or that he wanted 
to touch upon." ‘App. M. 14). 


Plainly, Judge Brieant's ruling was not error. 


The scope of cross-examination is a matter within the 


Zo "ir 1975 


hi, 95 i 
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(n nci 
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316, 333 (2d Cir.!, cer lenied, 379 V.S. 
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) 2d 135, 13; 


U.S. , 44 U.S.L.W. 


3411 Feb. 23, 1976»: United States v. Kahn, 472 
F.2d 272. 279. : ‘ Cir.', cert. denied, 411 U.S. 
982 (1973): United States v. Mahler, 363 F.2d 673, 676- 
78 (2d Cir. 1966). See also Fed. R. of Evid. 403, Ham- 
ling v. United States, 418 U.S. 87, 125, 127 (1974). 
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next Government 

was Investigator Kibble, who covered almost pre- 
same ground on direct as had Investigator 
Herman asked a single question 
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Granelli had testified on direct that he 
had overheard a conversation between Kibble and Wah, 
which Kibble did not mention on his direct. If this matter 
was as significant as it is now claimed to be, certainly 
defense counsel would have asked Kibble about the mat- 


ter. Moreover, how could i& Watter have become signi- 


ficant until Investigator Kib had testified? 


POINT V 


The prosecutor's summation did not deprive the 
defendants of a fair trial. 


‘tic which has become commonplace, 


argu that 


Ong, whose ju ult was overwhe TH HiV proven, 


he was deprived of a fair trial arks of the prosecu 
tor in summation. Specifically, Ong points to eight in- 
stances of alleged misconduct. Each of these claims lack 


merit; most are utterlv frivolous. 


Before turning to an examination of the eight claims, 


t is Instructive to note that only three of these alleged 
errors led to comment by the Court or objection from 
counsel. That defense counsel found so few of the com- 
ments now assigned as outrageous of sufficient mo- 
ment 'h: hey saw fit to object during or after sum- 

( t of tł insignificance of any 
impact the comments mi have had in the courtroom. 
United States v , 921 F.2d 565, 572 

| om 'nited States v. Benig 

S. States v, Sawyer, 347 F.2d 
374 ‘4th Cir. 1965 Sobeloff, C.J. Moreover, as 
United States Supreme Court noted in United Stat 
Socony-Vacuum Oil Company, 310 U.S. 150, 
(19401, “... counsel for the defense cannot as a rule re- 
main silent... and after a verdict has been returned seize 
for the first time on the point that the comments to the 
jury were improper or prejudicial.” See also United Stat 
V. Perez, 426 F.2d 1073, 1081 (2d Cir. 1970), aff'd, 402 
U.S. 146 (1971). When defense counsel objects to an 
argument neither during nor after summation, “. . . an 
appellate court will reverse only if the summation was so 
‘extremely inflammatory and prejudicial’... that allow- 


The prosecutor did not improperly express a 
personal opinion concerning the defendants' 


guilt. 


the T nited 


case, when he said: 


Week ind 


any suggestion that the state- 
supposed expertise which the 
United States Attorney should 
M lef ant before he 

ted States, 6 F.2d 364, 368 


as an advocate may 


An Ass 
vinced of 


‘jal, I) Ca Yi 
ir. 1925 L. Hand, , and 
properly sugvest | jury, once tł evidence is in, that 


the Government United States V. 


proved its Ci 
373 & n.l. See also Lawn v. 


Die 


r, Supra, 
359-60 n.15 (1958), and case 


ted States V. Da vis, 187 
denied, 415 U.S. 981 


167 F.2d 1064, 1072 


State \ Greer 
( ir. Mic cert, denied 110 U.S 029 | 1973) 
277-78 (2d Cir. 


mf 


919 92] 


369-70 ‘7th Cir. 1939), cert. denied, 309 U.S. 672 (1940) 
Torres, 50% F.2d 1120, 1127 ‘2d 


suggestion that the prosecutor's 
credibility of the United States 
the trial is totally belied by th 


words uttered. 


No objection was made to this remark below.” 


B. The prosecutor did not invoke the prestige of 


the Government, and any error was surely 
cured by the trial judge. 


During his summation, the prosecutor, after detailing 
al great length the evidence which demonstrated each 


defendant's guilt, stated: 


The prosecutor's statement can also be usefully contrasted 
with Ong's counsel's ma 
And in view of Gral ven lack of memory and lack 
of credibility since the November 8, 1973 meeting was 
intentionally not tape recorded, I truly think that you 
must find that economic coercion has been shown Further 
more, that specific criminal intent has not been proven, 
and that ind each of you have n choice as to the 
tape recorded bribery counts and the conspiracy 
te but to conclude that under all the circumstances 
elective, oppressive, repeated harassing enforcemen* 
and economic coercion, Mr. Ong's specific criminal intent 
has not proven beyond a reasonable doubt, and he must 
therefore be acquitted o ee counts as well as on the 
thei ints where no tape recordings have been made 
and guilt simply has not been proven beyond a reasonable 
doubt without reference to that defense." (Tr. 1021) 
(emphasis supplied 
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assess the defendants courtroom demeanor. This claim 


lacks substance. 


While the cold record cannot convey precisely the 


impression which the prosecutor's remarks left wi the 
Jury, the context of the remarks plainly reveals that, in 
asking the jury to “look” at the defendan he secu 
tor Was requesting tne juror to focus on he evidence 


against each defendant, not to assess the defendants 


courtroom demeanor. That this was so is convincing] 
demonstrated first bv the iact that none of the defendan 
objected to tl stat nt Second when Mr. Ros 
hal, counsel oung, suggested his su! T a 
the prosecutor had asked the jurors to “look” at the 
fendants and compare their “handsomen " with certain 


of any defendant. The Court then instructed the jur; 
that, of course, the appearance of a person had no bear- 
ing on his guilt or innocence. (Tr. 1091-92». Thirdly, in 
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75). In his rebuttal argument, the Assistant United 
States Attorney replied that the fi was a "standard" 
form used whenever the FBI con ially recorded a per- 
son and that the wording o! ‘he form did not therefore 
reflect any distrust 


Ong argues that there Wis ing in the record to 
support the argument that these w “standard” forms. 
This claim is meritless. 


FBI Agent Henry testified that, before the conversa- 
tion of the investigators c | be recorded, authorization 
was required from the Department of Justice, and the 
investigators had to give their written consent. ( Tr. 729- 
3l, 841). Consent forms had to be executed each time 
the investigators wore recording devices. (Tr. 799-800). 
The numerous consent forms prepared in this case were 
virtually identical in every respect. ! Tr. 821-25, 839). 


Based on this testimony and he admission of the con- 


sent forms themselves into evidence, it was perfectly 


permissible to argue the inference that the forms were 
the standard consent forms used by the FBI—as they, in 
fact, were. It is well settled that “within broad limits 
counsel for both sides are entitled to argue the inferences 
which they wish the jury to dri from the evidence.” 
United States v. Dibrizzi, 393 F.2d 642, 646 (2d Cir. 
1968); United Sta V. y. 515 F.2d 130, 144 (2 
Cir.), cert. denied, 423 U.S. 832 11975). For, after all, 

al prosecuting attorney is not an automaton whose role 
on summation is limited to parroting facts already before 
the jury.” United States v. Wilner, 523 F.2d 68, 74 (2d 


Cir. 1975). 


* Counsel then went on to argue—clearly, improperly and 
without the slightest support in the record—that eight or nine 
years ago the FBI had not bothered to get consents when they 
taped a prominent American. (Tr. 1075 This type of improper 
argurient was later repeated. (See Tr. 1082, 1088) 


G. The characterization of Ong as "Chinatown's 
chief corrupter for twenty years" was proper. 
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This argument by Mr. M vkewich was plainly improper 
and unfair, particularly 'e the Government had been 


precluded from introdu narcotics-related conversa- 
tions which would have been devastating to Ong.* Ac- 


Y 


cordingly, the prosecutor object stating “Your Honor, 
if this subject is opened up--" (Tr. 1017), and the 
Court cautioned Mr. Markewich that *[t]he issue of 
narcotics is not properly part of this prosecution 
leave out any discussions about narcotics. This is not 
a case involving narcoties." (Tr. 1017-18). 


Incredibly, Ong ignores the misconduct of his own 
attorney and argues that the prosecutor’s objection inti- 
mated to the jury that the Government had other infor- 
mation concerning his narcotics related activities. If 
there was any error it was “invited” by defense counsel’s 
conduct, see United Stat V. drieaga-Limones, 529 F.2d 
1183, 1195 (5th Cir. 1976); ck v. Manhattan Life 
Insurance Ou. "2d 535, 538 5th Cir. 1973): ef. 
United Siates Vv. Aqueci, 3 5g MO (2d. Cir. 
362), cert. denied, 312 U.S. 959 «1 . Ong ought not 
be permitted to profit from his own counsel's improprieties. 


POINT VI 


The sentence imposed ere in all respects 
proper. 

Defendants raise a variety of complaints concerning 
their sentencing. Hom contends ‘1) that his sentence 
was too harsh, and (2, that the Court should remand 
for resentencing under the new sentencing procedures. 
Ong argues ‘1) that the trial judge improperly refused 
to consider “cultural factors” which led to his offense, and 
(2) that the Court faied to gis oper deference to a 
State court judge's noncustodial sentence of some of the 
defendants in a State bi ‘ase. These claims are all 


meritless. 


* For example. the Court excluded Ong’s recorded statements 
to the investigators on January 30, 1974 that he had bribed 
District Attorney Thomas Mackell to fix narcotics cases. (See 
Tr. 186 and unredacted Transcript of Jan. 30, 1974 conversation, 
at 9). 
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officer 01 the decision of an i JAmigrat.on inspector 
as to whecher or not he will walk into a gambling 


house as part of his duties to search fo illegal 


aliens or not or whether he will stand outside the 
door or not—every one of those, when they are 
bribery, undermines the system of jus- 


tice in this country, and it undermines the equality 


altered by 


of the administration of the laws. 

We simply cannot permit, no matter how much 
we might feel sympathetic, no matter how we 
would like to accommodate the desires of defend- 
ants and their attorneys—we cannot permit com- 
monplace, local bribery of precinct policemen to 
condone gambling to slop over, in effect, into the 
administration of the Federal Government, and thi 
Court must regard and does regard the briber: 
Immigration officials as being a much more seri 
moral lapse than what has been talked about 
connection with the Nadjari situation. 

The Court wishes, by imposing sentence 
make it clear to anyone else who is considering 
bribing an Immigration official or anybody els 
that this is a serious felony and carries a substan 
tial penalty.” (Minutes of sentencing, 

1976. at 35-36). 


The length of defendants’ sentences are plainly unr 
able. 

No less persuasive is the argument that these de- 
fendants should receive the benefit of new sentencing 
procedures not yet in effect. It is simply beyond th 
pale to suggest that all defendants previously sentenced 
under existing procedures are entitled to resentncing 
under the new procedures. Moreover, one of the principal 
objectives of the new rules lave the trial judge state 
his reasons for the sentences imposed- -was fully satisfied 
in this case. 

The claim that Judge Brieant improperly refused to 
consider "cultural factors," allegedly "the history of 
offieial corruption in Chinatown and its effect on the 


CONCLUSION 


The judgments of conviction siiould be affirmed. 
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